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Reading the Constitution

as Twentieth-Century Americans

JUSTICE WILLIAM ). BRENNAN, JR

I t will perhaps not surprise you that the text I have chosen for exploration is the
amended Constitution of the United States, which, of course, entrenches the Bili
of Rights and the Civil War amendments, and draws sustenance from the bedrock
principles of another great text, the Magna Carta. So fashioned, the Constitution

embodies the aspiration to social justice, brothethood, and human' dignity that

brought this nationinto being. The Declaration of Independence, the Constitution
and the Bill of Rights solemnly ¢ committed the United States to be 2 country where
the dignity and rights of all persons were equal before all authority. In ali candor i
‘must concede that part of this egalitarianism in America has been more pretensmn

than realized fact. But we are an aspiring people,.a people with faith in progress. Our -

amended Constitation is the lodestar for our aspirations. Like every text worth read-
ing, it is not crystalline. The phrasing is broad and the limitations of its provisions
are not clearly marked. Its majestic generalities and ennobling pronouncements are

" both luminous and obscure. This ambiguity of course calls forth interpretation, the

interaction of reader and text. The encounter with the constitutional text has bee.n,
in many senses, my life’s work...

‘When Justices interpret the Consutunon they speak for their community, not for '

themselves alone. The act of interpretation must be undertaken with full conscious-

ness that it is, in 4 very real sense, the community’s interpretation that is sought. Jus-

From Miroff, Seidelman, Swanstrom, eds.: Debating Demacracy A Reader in American Politics.
Copyright © 1957 by Hounghton Mifflin Company. Used with permission.
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tices are not platonic guardians appointed to wield authority according to their
- personal moral predelictions. Precisely because coercive force must attend any judi-
cial decision to countermand the will of a contemporary majority, the Justices must
render constitutional interpretations that are received as legitimate. The source of
legitirnacy is, of course, a wellspring of controversy in legal and political circles. At
the core of the debate is what the late Yale Law School professor Alexander Bickel
labeled “the counter-majoritarian difficulty.” Our commitment to self-governance in
arepresentative democracy must be reconciled with vesting in electorally unaccount-
able Tustices the power to invalidate the expressed desires of representative bodies on

the ground of inconsistency with higher law. Because judicial power resides in the *
-authority to give meaning to the Consntunon, the debate is really a debate about how

to read the text, about constraints on' what is legitimate interpretation,
There are those who find legitimacy in fidelity to what they call “the intentions

of the Framers.” In its most doctrinaire incarnation, this view demands that Justices

discern exactly what the Franjers thought about the question under consideration and
simply follow that intention in resolving the case before them, It is a view that feigns
self-effacing deference to the spec:ﬁc judgments of those who forged our original
- social compact. But in truth it is little more than arrogance cloaked as humility. It is
arrogant to pretend that from our vantage we can gauge accurately the intent of the
Frarners on application of principle to specific, contemporary questions. All too
often, sources of potential enlightenment such as records of the ratification debates
provide sparse or ambiguous evidence of the original intention. Typically, all that
can-be gleaned is that the Framers themselves did not agreé about the application or

-meaning of particalar constitutional provisions, and hid their differences in'cloaks

of generality. Indeed, it is far from- clear whose intention is relevant—that of the

drafters, the congressional dlsputants or the ratifiers in the states?—or even whether

the idea of an original intention is a coherent way of thinking about a Jomtly drafted
document drawing its authority from a géneral assent of the states, And apait from

the problemauc nature of the sources, our distance of two cerituriés cannot but work

as a prism refracting all we perceive. One cannot help but speculate- that the chorus
of lamentations calling for interpretation faithful to “original intention”—and pro-
posing nullification of interpretations that fiil this quick litmus test——must inevitably
- come from persons who have no familjarity with thie historical record.

Perhaps most importantly, while proyonents of this facile historicism Justlfy it

as a depoliticization of the judiciary, the pohtlcal ‘iinderpinnings of such a choice-

should not escape notice. A position that upholds constitutional claims only if they
were within the specific contemplation of the Framers in effect establishes a pre-
" sumption of resolving texmal ambiguitics. against the claim of constitutional right.

Itis far from clear what justifies such a presumption against claims of right. Nothmg :

intrimsic in the nature of interpretation—if there is such a thing as the “nature” of
interpretation—commands such a passive approach to ambiguity. This is a choice no
less political than any other; it expresses antipathy to claims of the minority rights
against the ma_;orlty Those who would resmat claims of right to the values of 1789
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specifically articulated in the Constitution tum 2 blind eye to-social progress and
eschew adaptation of overarching principles to changes of social circumstance.
Another, perhaps more sophisticated, response to the potential power of judicial
interpretation-stresses democratic theory: because ours is a government of the peo-
ple’s elected representatives, substantive value choices should by and large be left to
_ them, This view emphasizes not the transcendent historical authority of the framers
but the predominant contemporary authority of the elected branches of government.
Yet it has similar consequences for the nature of proper judicial interpretation. Faith
- in the majoritarian process counsels restraint. Even under more expansive formula-
tions of this approach, judicial review is appropriate only to the extent of ensuring
that our derocratic process functions smoothly. Thus, for example, we would pro-

tect freedom of speech merely to ensure that the people are heard by their represen- |

tatives, rather than as a separate, substantive value. When, by contrast, society tosses’
up to the Supreme Court a dispute that would require invalidation of a legislature’s

substantive policy choice, the Court generally would stay its hand because the Con- -

stitution was meant as a plan of government and not as an embodiment of funda-
mental substantive values. . . ‘ :

The view that all matters of substantive policy should be resolved through the
majoritarian process has appeal under some circumstances, but I think it ultimately
will not do. Unabashed enshrinement of majority will would permit the imposition
of a social caste system or wholesale confiscation of property so long as a majority
of the authorized legislative body, fairly elected, approved. Our Constitution could
not abide such a situation. It is the very purpose of a Constitution—and particularly
of the Bill of Rights—to declare cértain values transcendent, beyond the reach of
temporary political majorities. The majoritarian process cannot be expected to rec-
tify claims of minority right that arise as 4 response o the outcomes of that very
majoritarian process. As James Madison put it: '

The prescriptions in favor of liberty ought to be levelled against that ¢
quarter where the greatest danger lies, namely, -that which possesses
the highest prerogative of power. But this is. not found in either the
Executive or legislative departments of Government, but in. the body
of the people, operating by the majority against the minority. (I Annals
437). ' -

Faith in.democracy is one thing, blind faith quite another. Those who drafted .

our Constitution understood the difference, One cannot read the text without admit-
ting that it embodies substantive value choices; it places certain values beyond the
power of any legislature. Obvious are the separation of powers; the privilege of the
Writ of Habeas Corpus; prohibition of Bills of Attainder and ex post facto laws; pro-
hibition of cruel and unusual punishments; the requirement of just compensation for
official taking of property; the prohibition of Jaws tending to establish religion or
enjoining the free exercise of religion; and, since the Civil War, the banishment of
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s]avery and official race discrimination, With respect to at Jeast such principles, we -
simply have not constituted ourselves as strict utilitarians. While the Constitution
may be amended, such amendments rcqu:re an immense effort by the People as a
whole.

To remain faithful to the content of the Constxmnon, therefore, an appmach to
-interpretmg the text must account for the existence of these substantive. value
choices, and must accept the ambiguity inherent in the effort to apply them to mod-
em circumstances. The Framers discerned fundamental principles through struggles
against particular malefactions of the Crown; the struggle shapes. the particular con-
tours of the articulated principles. But our acceptance of the fundamental principles’
has not and should not bind us to those precise, at times anachronistic, contours.
. Successive generations of Americans have continued to respect these fundamental

choices and adopt them as their own guide to évaluating quite different historical
practices. Each generation has the choice to overrule or add to the fundaniental prin-
ciples enunciated by the Framers; the Constitution can be amended or it can be
ignored. Yet with respect (o its fundamental principles, the text has suffered neither
fate. Thus, if I may borrow the words of -an esteemed predecessor, Justice Robert
Yackson, the burden of judicial i interpretation is to translate “the majestic generalities
-of the Bill of Rights, conceived as part of the pattern of liberal government int the
eighteenth century, into concrete restraints on officials dealing with the problems of
the twenticth century.” Board of Education v. Barnette, [319 U1.S. 624, 639 (1943),].
‘We current Justices read the Constitution in the only way that we can: as Twen-
_tieth Century Americans. We look to the histoty of the time of framing and to the
intervening history of interpretation. But the ultimate question must be, what-do the
words of the text mean in our time. For the genins of the Constitution rests not in
any static meaning it might have bad in a world that js dead and gone, but in the
adaptability of its great principles to cope with current problems and current needs.”
What the constitutional fundamentals meant to-the wisdom of other times cannot be
their measure to the vision of our time. Similarly, what those fandamentals mean for
us, our descendants will Iearn, cannot be the measure to the vision of their time. This -
realization is not, I assure you, a novel one of my own creation. Permit me to quote
from one of the opinions of our Court, Weems v. United .S'rares [217 U.S. 349,] writ-
ten nearly a century ago:

Time works changes, brings into existence new cond;t:ons ‘and pur-
poses. Therefore, a principle to be vital must be capable of wider
application than the mischief which gave it birth. This is peculiarly true
of constitutions. They are not ephemeral enactments, designed to
meet passing occasions. They are, to use the words of Chief Justice
John Marshall, “designed to approach immortality as nearly as human
institutions can approach it” The future is their care and provision for
events of good and bad tendenc:es of which no pmphesy can be
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made. In the application of a constitution, therefore, our contempla-
tion cannot be only of what has been, but of what may be.

. Interpretation must account for the transformative purpose of the text. Our Con-
stitution was not intended to preserve a preexisting society but to make 2 new. one,
to put in place new principles that the prior political community had not sufficiently
recognized. Thus, for example, when we interpret the Civil War Amendments to the
chatter—abolishing slavery, gnarantesing blacks equality under law, and guarantee-
ing blacks the right to vote—we must remember that those who put them in place
had no desire to enshrine the status quo. Their goal was to make over their world, to
eliminate all vestige of slave caste. - X ' ,

Having discussed at some length how I, as 2 Supreme Court Justice, interact
with this text, I think it time to turn to the fruits of this discourse. For the Constitu~
tion is a sublime oration on the dignity of man, a bold cormmitment by.a people to

the ideal of libertarian dignity protected through law. Some reflection is perhaps

required before this can be seen. ) : , ,

_ The Constitution on-its face is, in large measure, a structuring text, a blneprint
for government. And when the text is not prescribing the-form of government it is
limiting the powers of that government. The original document, before addition of
any of the amendments, does not speak primarily of the rights of man, but of the
abilities and disabilitiés of government. When one reflects upon the text’s prioccu-
pation with the scope. of government as well as its shape, however, one comes (0

- understand that what this text is about is the relationship of the individual and the -

state. The text marks the metes and bounds of official authority and individual auton-
omy. When one studies the boundary that the text marks out, one gets 2 sense of the
vision of the individual embodied in the Constitution. .

As augmented by the Bill of Rights and the Civil War Amendments, this text
is a sparkling vision of the supremacy of the human dignity of every individual.
This vision is reflected in the very choice of- democratic self-governance: the

supreme value of a democracy is the presumed worth of each individual. And this .

vision manifests itself most dramatically in the specific prohibitions of the Bill of
Rights, a term which I henceforth will apply to describe not only the original first

eight amendments, but the Civil War amendments as well. It is a vision that bas '

guided us as a people throughout our history, although the precise rules by which

we have protected fundamental human dignity have been transformed over time in

, response toboth transformations of social condition and evolution of our concepts
of human dignity.... o

In general, problems of the relationship of the citizen with go\fernment have

maultiplied and thus have engendered some of the most important constitutional
issues of the day. As government acts ever more deeply upon those areas of our lives

once marked “private,” there is an even greater need to see that individual rights are

not curtailed or cheapened in the interest of what may temporarily appear to be the
“oublic good.” And as government continues in its role of provider for so many of
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our disadvantaged citizens, there is an even greater need to ensure that govemnment
act with integrity and consistency in‘its dealings with these citizens. To put this
another way, the possibilities for collision between government activity and individ-
ual rights will increase as the power and authority of government itself expands, and
this growth, in tum, heightens the need for constant vigilance at the collision points.

If our free society is to endure, those who govern must recognize human dignity and -

accept the enforcement of constitutional limitations on their power conceived by the
Framers to be necessary to preserve that dignity and the air of freedom which is our
proudest heritage. Such recognition will not come from a technical understandmg of
the organs of government, or the new forms of wealth they administer. It requires
something different, something deeper—a personal confrontation with the well-
springs of our society. Solutions of constitutional questions from that perspective
have become the great challenge of the modern era, All the talk in the last half-

decade about shrinking the government does_not alter this reality or the challenge it
imposes. The modern activist state is a concomitant of the complexity of modem

society; it is inevitably wnh us. We must meet the challenge rather than wish it were
not before us,

The challenge is essentially, of course, one to the capacity of our constitutional
structure to foster and protect the freedom, the dignity, and the rights of all persons

within our borders, which it is the great design of the Constitution to secure. During.

the.time of my public service this challenge has largely taken shape withia the con-
fines of the interpretive question whether the specific guarantees of Ihe Bill of Rights
operate as restraints on the power of State government. We' recogmze the Bill of
Rights as the primary source of express mformatlon as to what is meant by consti-
‘tutional liberty. The safeguards’ enshrined i in'it are deeply etched in the foundation
of America’s freedoms. Each is a protection with centuries of history behind it, often
dearly bought with the blood and livés of people determined to prevent oppression
by their rulers. The first eight Amendments, however, were added to the Constitution
to operate solely against federal power. It was not until the Thirteenth and Fourteenth
Amendments were added, in 1865 and 1868, in fesponse to a demand for national

protection against abuses of state power, that the Consitution ¢ould be 1nterpreted= ‘

to require apphcauon of the first eight amendments to the states.
. It was in particular the Fourteenth Amendment s guarantee that no person be
deprived of life, liberty or property without process of law that led us to apply many

of the specific guarantees of the Bill of Rights to the States. In my judgment, Justice

Cardozo best captured the reasoning that brought ii§ to such decisions when he
described what the Court has done as a process by which the guarantees “have been
taken over from the earlier articles of the-federal bill of rights and brought within
the Fourteenth Amendment by a process of absorption ... [that] has had its source
in the belief that neither liberty nor justice would exist if [those guarantees] ... were

sacrificed.” Palko v. Connecticut, [302 U.S. 319, 326 (1937),]). But this process of -
absorption was peither swift nor steady. As late as 1922°only the Fifth Amendment .-

guarantee of just compensation for official taking of property had been given forcé
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against the states. Between then and 1956 only the First Amendment guarantees of
speech and conscience and the Fourth Amendment ban of unreasonable searches and
seizures had been incorporated—the latter, however, without the exclusionary rule
to- give it force. As late as 1961, I could stand before a distingyished assemblage of
the bar at New York University’s James Madison Lecture and list the following as
guarantees that had not been thought to be sufficiently fundamental to the protection
of human dignity so as to be enforced against the states: the prohibition of cruel and

unusual punishments, the right against self-incrimination, the right to assistance of

counsel in a criminal trial, the right to confront witnesses, the right to cbmp_l_:l_sory

process, the right not to be placed in jeopardy of life or limb more than once upon

accusation of a crime, the right not to have illegaly obtained-evidence introduced at
- a criminal tria), and the right to a jury of one's peers. | ' ‘ '

The bistory of the guarter century following that Madisbn Léctu}g need nof be.

told in great detail. Suffice it to say that each of the guarantees listed above has been

recognized as a fundamental aspect of ordered liberty. Of course, the above cata- -

logue encompasses only the tights of the -criminally accused, those caught, rightly
or wrongly, in the maw of the criminal justice system. But it has been wgll_éaid that
there is no better test of a society than how it tréats those accused of transgressing
against it. Indeed, it is becanse we recognize that incarceration.strips a man of his

dignity that we demand strict adherence to fair procedure and proof of guilt beyond

‘a reasonable doubt before taking such a drastic step. These requirements are, as Jus-
tice Harlan once said, “bottomed on a fundamental value determination of our soci-
ety that it is far worse to convict an innocent man than to let a guilty man go free.”
In re Winship, [307 U.S. 358, 372 (1970),] (concurring opinion). There is no worse
injustice than wrongly to strip a2 man of his dignity. And our adherence to the con-
stitutional vision of human dignity is so strict that even after convicting.a person
according to these stringent standards, we demand that his dignity be infringed only
to the extent appropriate to the crime and never by means of wanton infliction of

pain or deprivation. Linterpret the Coﬁstitu_tion plainly to embody these findamental .

values.,

Of course the constitutional vision of human dignity has, in this past quarter

century, infused far more than our decisions about the criminal process. Recognition
of the principle of “one person, one vote” as a constitutional one redeems the prom-
ise of self-governance by affirming the essential dignity of every citizen in the right
to equal participation in the democratic process. Recognition of so-called “new prop-
erty” rights in those receiving government entitlements affirms the.essential dignity
" of the least fortunate among us by demanding that government treat with decency,
integrity and consistency those dependent on its benefits for their very survival.
After all, a legislative majority initially decides to create governmental entitlements;
the Constitation’s Due Process Clause imerely provides protection for entitlements

thought necessary by society as a whale. Sach due process rights prohibit govemn-.

ment from imposing the devil’s bargain of bartering away buman dignity in
exchange for human sustenance. Likewise, recognition of full equality for women—
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equal protection of the Iaws—ensures that gender has no beanng on claims to human
ch gnity. :

' Recognition of broad and deep rights of express:on and of conscience reaffirm
the vision of human dignity in many ways. They too redeem the promise of self-

governance by facilitating—indeed demanding—robust, uninhibited and wide-open: *

debate on issues of public importance. Such public debate is of course vital to-the -
development and dissemination of political ideas. As lmporlamly, robust public dis- -
cussion is the crucible in which personal political convictions are forged. In -our -
democracy, such discussion is a political duty, it is the essence of self government.
The constitutional vision of human dignity rejects the possibility of political ortho-
doxy imposed from above; it respects the right of each individual to form and to
express political judgments, however far they may deviate from the mainstream and
howevex unsettling they might be to the powerful or the elite. Recognition of these -
rights of expression and conscience also frees up the private space for both intellec-
tual and spiritual development fiee of government dominarice, either blatant or sub-
tle. hastice Brandeis put it so well sixty yeais ago whén he wrote: “Those who won
our independence believed that the final end of the State was to make men free to
develop their faculties; and that in its government the deliberative forces should pre-
vail over the arbitrary. They-valued liberty both as an end and as a means.” thmey'
v. California [274 U.8. 357, 375 (1927),] (concumng opinion). T =
I do not mean to suggest that we have in the last quarter century ach:eve.d a’
compxehensive definition of the constitutional idéal of human dignity. We are still
striving toward that goal, and doubtless ‘it will be‘an etemal quest. For if the inter-
actions of this Justice and the constitutional text over thie years confirms any single
proposition, it is that the demands of hiiman dignity will never cease to evolve.




